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1. The Power Of The Security Council To Invoke Chapter VII

28. Article 39 opens Chapter VII of the Charter of the United Nations and determines the conditions
of application of this Chapter. It provides:

"The Security Council shall determine the existence of any threat to the peace, breach of the
peace, or act of aggression and shall make recommendations, or decide what measures shall
be taken in accordance with Articles 41 and 42, to maintain or restore international peace
and security." (United Nations Charter, 26 June 1945, Art. 39.)

It is clear from this text that the Security Council plays a pivotal role and exercises a very wide
discretion under this Article. But this does not mean that its powers are unlimited. The Security
Council is an organ of an international organization, established by a treaty which serves as a
constitutional framework for that organization. The Security Council is thus subjected to certain
constitutional limitations, however broad its powers under the constitution may be. Those powers
cannot, in any case, go beyond the limits of the jurisdiction of the Organization at large, not to
mention other specific limitations or those which may derive from the internal division of power
within the Organization. In any case, neither the text nor the spirit of the Charter conceives of the
Security Council as legibus solutus (unbound by law).

In particular, Article 24, after declaring, in paragraph 1, that the Members of the United Nations
"confer on the Security Council primary responsibility for the maintenance of international peace
and security", imposes on it, in paragraph 3, the obligation to report annually (or more frequently)
to the General Assembly, and provides, more importantly, in paragraph 2, that:

"In discharging these duties the Security Council shall act in accordance with the Purposes
and Principles of the United Nations. The specific powers granted to the Security Council
for the discharge of these duties are laid down in Chapters VI, VII, VIII, and XIL." (Id., Art.
24(2).)

The Charter thus speaks the language of specific powers, not of absolute fiat.

29. What is the extent of the powers of the Security Council under Article 39 and the limits thereon,
if any?

The Security Council plays the central role in the application of both parts of the Article. It is the
Security Council that makes the determination that there exists one of the situations justifying the
use of the "exceptional powers" of Chapter VII. And it is also the Security Council that chooses the
reaction to such a situation: it either makes recommendations (i.e., opts not to use the exceptional
powers but to continue to operate under Chapter VI) or decides to use the exceptional powers by
ordering measures to be taken in accordance with Articles 41 and 42 with a view to maintaining or
restoring international peace and security.

The situations justifying resort to the powers provided for in Chapter VII are a "threat to the peace",
a "breach of the peace" or an "act of aggression." While the "act of aggression" is more amenable to
a legal determination, the "threat to the peace" is more of a political concept. But the determination
that there exists such a threat is not a totally unfettered discretion, as it has to remain, at the very
least, within the limits of the Purposes and Principles of the Charter.

30. It is not necessary for the purposes of the present decision to examine any further the question
of the limits of the discretion of the Security Council in determining the existence of a "threat to the
peace", for two reasons.



The first is that an armed conflict (or a series of armed conflicts) has been taking place in the
territory of the former Yugoslavia since long before the decision of the Security Council to establish
this International Tribunal. If it is considered an international armed conflict, there is no doubt that
it falls within the literal sense of the words "breach of the peace" (between the parties or, at the very
least, would be a as a "threat to the peace" of others).

But even if it were considered merely as an "internal armed conflict", it would still constitute a
"threat to the peace" according to the settled practice of the Security Council and the common
understanding of the United Nations membership in general. Indeed, the practice of the Security
Council is rich with cases of civil war or internal strife which it classified as a "threat to the peace’'
and dealt with under Chapter VII, with the encouragement or even at the behest of the General
Assembly, such as the Congo crisis at the beginning of the 1960s and, more recently, Liberia and
Somalia. It can thus be said that there is a common understanding, manifested by the "subsequent
practice" of the membership of the United Nations at large, that the "threat to the peace" of Article
39 may include, as one of its species, internal armed conflicts.

The second reason, which is more particular to the case at hand, is that Appellant has amended his
position from that contained in the Brief submitted to the Trial Chamber. Appellant no longer
contests the Security Council's power to determine whether the situation in the former Yugoslavia
constituted a threat to the peace, nor the determination itself. He further acknowledges that the
Security Council "has the power to address to such threats [. . .] by appropriate measures."
[Defence] Brief to Support the Notice of (Interlocutory) Appeal, 25 August 1995 (Case No. IT-94-
1-AR72), at para. 5.4 (hereinafter Defence Appeal Brief).) But he continues to contest the legality
and appropriateness of the measures chosen by the Security Council to that end.

2. The Range of Measures Envisaged Under Chapter VII

31. Once the Security Council determines that a particular situation poses a threat to the peace or
that there exists a breach of the peace or an act of aggression, it enjoys a wide margin of discretion
in choosing the course of action: as noted above (see para. 29) it can either continue, in spite of its
determination, to act via recommendations, i.e., as if it were still within Chapter VI (" Pacific
Settlement of Disputes") or it can exercise its exceptional powers under Chapter VII. In the words of
Article 39, it would then "decide what measures shall be taken in accordance with Articles 41 and
42, to maintain or restore international peace and security." (United Nations Charter, art. 39.)

A question arises in this respect as to whether the choice of the Security Council is limited to the
measures provided for in Articles 41 and 42 of the Charter (as the language of Article 39 suggests),
or whether it has even larger discretion in the form of general powers to maintain and restore
international peace and security under Chapter VII at large. In the latter case, one of course does not
have to locate every measure decided by the Security Council under Chapter VII within the
confines of Articles 41 and 42, or possibly Article 40. In any case, under both interpretations, the
Security Council has a broad discretion in deciding on the course of action and evaluating the
appropriateness of the measures to be taken. The language of Article 39 is quite clear as to the
channelling of the very broad and exceptional powers of the Security Council under Chapter VII
through Articles 41 and 42. These two Articles leave to the Security Council such a wide choice as
not to warrant searching, on functional or other grounds, for even wider and more general powers
than those already expressly provided for in the Charter.

These powers are coercive vis-a-vis the culprit State or entity. But they are also mandatory vis-a-vis
the other Member States, who are under an obligation to cooperate with the Organization (Article 2,



paragraph 5, Articles 25, 48) and with one another (Articles 49), in the implementation of the action
or measures decided by the Security Council.

3. The Establishment Of The International Tribunal As A Measure Under Chapter VII

32. As with the determination of the existence of a threat to the peace, a breach of the peace or an
act of aggression, the Security Council has a very wide margin of discretion under Article 39 to
choose the appropriate course of action and to evaluate the suitability of the measures chosen, as
well as their potential contribution to the restoration or maintenance of peace. But here again, this
discretion is not unfettered; moreover, it is limited to the measures provided for in Articles 41 and
42. Indeed, in the case at hand, this last point serves as a basis for the Appellant's contention of
invalidity of the establishment of the International Tribunal.

In its resolution 827, the Security Council considers that "in the particular circumstances of the
former Yugoslavia", the establishment of the International Tribunal "would contribute to the
restoration and maintenance of peace" and indicates that, in establishing it, the Security Council
was acting under Chapter VII (S.C. Res. 827, U.N. Doc. S/RES/827 (1993)). However, it did not
specify a particular Article as a basis for this action.

Appellant has attacked the legality of this decision at different stages before the Trial Chamber as
well as before this Chamber on at least three grounds:

a) that the establishment of such a tribunal was never contemplated by the framers of the
Charter as one of the measures to be taken under Chapter VII; as witnessed by the fact that it
figures nowhere in the provisions of that Chapter, and more particularly in Articles 41 and
42 which detail these measures;

b) that the Security Council is constitutionally or inherently incapable of creating a judicial
organ, as it is conceived in the Charter as an executive organ, hence not possessed of judicial
powers which can be exercised through a subsidiary organ;

c) that the establishment of the International Tribunal has neither promoted, nor was capable
of promoting, international peace, as demonstrated by the current situation in the former
Yugoslavia.

(a) What Article of Chapter VII Serves As A Basis For The Establishment Of A Tribunal?

33. The establishment of an international criminal tribunal is not expressly mentioned among the
enforcement measures provided for in Chapter VII, and more particularly in Articles 41 and 42.

Obviously, the establishment of the International Tribunal is not a measure under Article 42, as
these are measures of a military nature, implying the use of armed force. Nor can it be considered a
"provisional measure" under Article 40. These measures, as their denomination indicates, are
intended to act as a "holding operation", producing a "stand-still" or a "cooling-off" effect, "without
prejudice to the rights, claims or position of the parties concerned." (United Nations Charter, art.
40.) They are akin to emergency police action rather than to the activity of a judicial organ
dispensing justice according to law. Moreover, not being enforcement action, according to the
language of Article 40 itself ("before making the recommendations or deciding upon the measures
provided for in Article 39"), such provisional measures are subject to the Charter limitation of
Article 2, paragraph 7, and the question of their mandatory or recommendatory character is subject



to great controversy; all of which renders inappropriate the classification of the International
Tribunal under these measures.

34. Prima facie, the International Tribunal matches perfectly the description in Article 41 of
"measures not involving the use of force." Appellant, however, has argued before both the Trial
Chamber and this Appeals Chamber, that:"

...[I]t is clear that the establishment of a war crimes tribunal was not intended. The examples
mentioned in this article focus upon economic and political measures and do not in any way
suggest judicial measures." (Brief to Support the Motion [of the Defence] on the Jurisdiction
of the Tribunal before the Trial Chamber of the International Tribunal, 23 June 1995 (Case
No. IT-94-1-T), at para. 3.2.1 (hereinafter Defence Trial Brief).)

It has also been argued that the measures contemplated under Article 41 are all measures to be
undertaken by Member States, which is not the case with the establishment of the International
Tribunal.

35. The first argument does not stand by its own language. Article 41 reads as follows:"

The Security Council may decide what measures not involving the use of armed force are to
be employed to give effect to its decisions, and it may call upon the Members of the United
Nations to apply such measures. These may include complete or partial interruption of
economic relations and of rail, sea, air, postal, telegraphic, radio, and other means of
communication, and the severance of diplomatic relations." (United Nations Charter, art.
41.)

It is evident that the measures set out in Article 41 are merely illustrative examples which obviously
do not exclude other measures. All the Article requires is that they do not involve "the use of force."
It is a negative definition.

That the examples do not suggest judicial measures goes some way towards the other argument that
the Article does not contemplate institutional measures implemented directly by the United Nations
through one of its organs but, as the given examples suggest, only action by Member States, such as
economic sanctions (though possibly coordinated through an organ of the Organization). However,
as mentioned above, nothing in the Article suggests the limitation of the measures to those
implemented by States. The Article only prescribes what these measures cannot be. Beyond that it
does not say or suggest what they have to be.

Moreover, even a simple literal analysis of the Article shows that the first phrase of the first
sentence carries a very general prescription which can accommodate both institutional and Member
State action. The second phrase can be read as referring particularly to one species of this very large
category of measures referred to in the first phrase, but not necessarily the only one, namely,
measures undertaken directly by States. It is also clear that the second sentence, starting with
"These [measures]" not "Those [measures]", refers to the species mentioned in the second phrase
rather than to the "genus" referred to in the first phrase of this sentence.

36. Logically, if the Organization can undertake measures which have to be implemented through
the intermediary of its Members, it can a fortiori undertake measures which it can implement
directly via its organs, if it happens to have the resources to do so. It is only for want of such
resources that the United Nations has to act through its Members. But it is of the essence of
"collective measures" that they are collectively undertaken. Action by Member States on behalf of



the Organization is but a poor substitute faute de mieux, or a "second best" for want of the first. This
is also the pattern of Article 42 on measures involving the use of armed force.

In sum, the establishment of the International Tribunal falls squarely within the powers of the
Security Council under Article 41.

(b) Can The Security Council Establish A Subsidiary Organ With Judicial Powers?

37. The argument that the Security Council, not being endowed with judicial powers, cannot
establish a subsidiary organ possessed of such powers is untenable: it results from a fundamental
misunderstanding of the constitutional set-up of the Charter.

Plainly, the Security Council is not a judicial organ and is not provided with judicial powers
(though it may incidentally perform certain quasi-judicial activities such as effecting determinations
or findings). The principal function of the Security Council is the maintenance of international
peace and security, in the discharge of which the Security Council exercises both decision-making
and executive powers.

38. The establishment of the International Tribunal by the Security Council does not signify,
however, that the Security Council has delegated to it some of its own functions or the exercise of
some of its own powers. Nor does it mean, in reverse, that the Security Council was usurping for
itself part of a judicial function which does not belong to it but to other organs of the United
Nations according to the Charter. The Security Council has resorted to the establishment of a
judicial organ in the form of an international criminal tribunal as an instrument for the exercise of
its own principal function of maintenance of peace and security, i.e., as a measure contributing to
the restoration and maintenance of peace in the former Yugoslavia.

The General Assembly did not need to have military and police functions and powers in order to be
able to establish the United Nations Emergency Force in the Middle East ("UNEF") in 1956. Nor
did the General Assembly have to be a judicial organ possessed of judicial functions and powers in
order to be able to establish UNAT. In its advisory opinion in the Effect of Awards, the International
Court of Justice, in addressing practically the same objection, declared:

"[T]he Charter does not confer judicial functions on the General Assembly [. . .] By
establishing the Administrative Tribunal, the General Assembly was not delegating the
performance of its own functions: it was exercising a power which it had under the Charter
to regulate staff relations." (Effect of Awards, at 61.)

(c) Was The Establishment Of The International Tribunal An Appropriate Measure?

39. The third argument is directed against the discretionary power of the Security Council in
evaluating the appropriateness of the chosen measure and its effectiveness in achieving its
objective, the restoration of peace.

Article 39 leaves the choice of means and their evaluation to the Security Council, which enjoys
wide discretionary powers in this regard; and it could not have been otherwise, as such a choice
involves political evaluation of highly complex and dynamic situations.

It would be a total misconception of what are the criteria of legality and validity in law to test the
legality of such measures ex post facto by their success or failure to achieve their ends (in the



present case, the restoration of peace in the former Yugoslavia, in quest of which the establishment
of the International Tribunal is but one of many measures adopted by the Security Council).

40. For the aforementioned reasons, the Appeals Chamber considers that the International Tribunal
has been lawfully established as a measure under Chapter VII of the Charter.
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