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B. Question 2

Does international law give the National Assembly, legislature or
government of Quebec the right to effect the secession of Quebec from
Canada unilaterally? In this regard, is there a right to self-determination
under international law that would give the National Assembly, legislature
or government of Quebec the right to effect the secession of Quebec from
Canada unilaterally?

For reasons already discussed, the Court does not accept the contention that
Question 2 raises a question of "pure" international law which this Court has no
jurisdiction to address. Question 2 is posed in the context of a Reference to addressthe
existence or non-existence of aright of unilateral secession by a province of Canada.
The amicus curiae argues that this question ultimately falls to be determined under
international law. In addressing thisissue, the Court does not purport to act asan arbiter
between sovereign states or more generally within the international community. The
Court is engaged in rendering an advisory opinion on certain legal aspects of the
continued existence of the Canadian federation. International law has been invoked as

aconsideration and it must therefore be addressed.

The argument before the Court on Question 2 has focused largely on
determining whether, under international law, a positive legal right to unilatera
secession existsin the factual circumstances assumed for the purpose of our responseto
Question 1. Argumentswere al so advanced to the effect that, regardless of the existence
or non-existence of a positive right to unilateral secession, international law will in the
end recognize effective political realities-- including the emergence of anew state-- as
facts. While our response to Question 2 will address considerations raised by this
aternative argument of "effectivity”, it should first be noted that the existence of a

positive legal entitlement is quite different from a prediction that the law will respond


Prof. M. Arcari
Evidenziato

Prof. M. Arcari
Evidenziato

Maurizio Arcari
Evidenziato


111

- 65 -
after the fact to athen existing political reality. These two concepts examine different
points in time. The questions posed to the Court address legal rights in advance of a
unilateral act of purported secession. While we touch below on the practice governing
the international recognition of emerging states, the Court is as wary of entertaining
speculation about the possible future conduct of sovereign states on the international
level asit wasunder Question 1 to speculate about the possible future course of political
negotiations among the participants in the Canadian federation. In both cases, the
Reference questions are directed only to the |egal framework within which the political

actors discharge their various mandates.

(1) Secession at International Law

Itisclear that international law does not specifically grant component parts
of sovereign states the legal right to secede unilaterally from their "parent” state. This
isacknowledged by the expertswho provided their opinionson behalf of both theamicus
curiae and the Attorney General of Canada. Given thelack of specific authorization for
unilateral secession, proponents of the existence of such aright at international law are
therefore left to attempt to found their argument (i) on the proposition that unilateral
secession is not specifically prohibited and that what is not specifically prohibited is
inferentially permitted; or (ii) on the implied duty of states to recognize the legitimacy
of secession brought about by the exercise of thewell-established international law right
of "a people" to self-determination. The amicus curiae addressed the right of self-
determination, but submitted that it was not applicable to the circumstances of Quebec
within the Canadian federation, irrespective of the existence or non-existence of a
referendum result in favour of secession. We agree on thispoint with theamicuscuriae,

for reasons that we will briefly develop.
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(a) Absence of a Specific Prohibition

International law contains neither a right of unilateral secession nor the
explicit denial of such aright, although such adenial is, to some extent, implicit in the
exceptional circumstances required for secession to be permitted under the right of a
people to self-determination, e.g., the right of secession that arises in the exceptional
situation of an oppressed or colonia people, discussed below. As will be seen,
international law places great importance on theterritorial integrity of nation states and,
by and large, leaves the creation of anew state to be determined by the domestic law of
the existing state of which the seceding entity presently formsapart (R. Y. Jennings, The
Acquisition of Territory in International Law (1963), at pp. 8-9). Where, as here,
unilateral secessionwould beincompatiblewith the domestic Constitution, international
law is likely to accept that conclusion subject to the right of peoples to self-

determination, atopic to which we now turn.

(b) The Right of a People to Self-determination

While international law generally regulates the conduct of nation states, it
does, in some specific circumstances, also recognize the "rights" of entities other than

nation states -- such as the right of a people to self-determination.

The existence of theright of a peopleto self-determination isnow sowidely
recognized in international conventions that the principle has acquired a status beyond
"convention" and is considered a general principle of international law. (A. Cassese,
Self-determination of peoples. A legal reappraisal (1995), at pp. 171-72; K. Doehring,
"Self-Determination”, in B. Smma, ed., The Charter of the United Nations: A

Commentary (1994), at p. 70.)
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115 Article 1 of the Charter of the United Nations, Can. T.S. 1945 No. 7, states

in part that one of the purposes of the United Nations (U.N.) is:

Article 1

2. Todevelop friendly relations among nations based on respect for the
principle of equal rightsand self-determination of peoples, and to take other
appropriate measures to strengthen universal peace;

116 Article55of theU.N. Charter further statesthat the U.N. shall promotegoals
such as higher standards of living, full employment and human rights "[w]ith aview to
the creation of conditions of stability and well-being which are necessary for peaceful
and friendly relations among nations based on respect for the principle of equal rights

and self-determination of peoples’.

117 This basic principle of self-determination has been carried forward and
addressed in so many U.N. conventions and resolutions that, as noted by Doehring,

supra, at p. 60:

The sheer number of resolutions concerning the right of self-
determination makes their enumeration impossible.

118 For our purposes, reference to the following conventions and resolutionsis
sufficient. Article 1 of both the U.N.'s International Covenant on Civil and Political
Rights, 999 U.N.T.S. 171, and its International Covenant on Economic, Social and
Cultural Rights, 993 U.N.T.S. 3, states:
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1. All peoples have the right of self-determination. By virtue of that
right they freely determine their political status and freely pursue their
economic, social and cultural development.

Similarly, the U.N. General Assembly's Declaration on Principles of
International Law concerning Friendly Relations and Co-operation among States in
accordance with the Charter of the United Nations, GA Res. 2625 (XXV), 24 October

1970 (Declaration on Friendly Relations), states:

By virtue of the principle of equal rights and self-determination of
peoples enshrined in the Charter of the United Nations, all peoples havethe
right freely to determine, without external interference, their political status
and to pursue their economic, social and cultural development, and every
State has the duty to respect this right in accordance with the provisions of
the Charter.

In 1993, the U.N. World Conference on Human Rights adopted the Vienna
Declaration and Programme of Action, A/CONF.157/24, 25 June 1993, that reaffirmed
Article 1 of the two above-mentioned covenants. The U.N. Genera Assembly's
Declaration on the Occasion of the Fiftieth Anniver sary of the United Nations, GA Res.
50/6, 9 November 1995, also emphasizes the right to self-determination by providing

that the U.N.'s member states will:

Continue to reaffirm the right of self-determination of all peoples,
taking into account the particular situation of peoplesunder colonial or
other forms of alien domination or foreign occupation, and recognize
the right of peoples to take legitimate action in accordance with the
Charter of the United Nations to realize their inalienable right of self-
determination. Thisshall not be construed asauthorizing or encouraging
any action that would dismember or impair, totally or in part, the
territorial integrity or political unity of sovereign and independent
States conducting themsel vesin compliance with the principle of equal
rights and self-determination of peoples and thus possessed of a
Government representing the whole people belonging to the territory
without distinction of any kind. . .. [Emphasis added.]
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121 Theright to self-determinationisal so recognizedin other international legal
documents. For exampl e, the Final Act of the Conference on Security and Co-operation

in Europe, 14 1.L.M. 1292 (1975) (Helsinki Final Act), states (in Part V111):

Theparticipating Stateswill respect the equal rightsof peoplesandtheir
right to self-determination, acting at all times in conformity with the
purposes and principles of the Charter of the United Nations and with the
relevant norms of international law, including those relating to territorial
integrity of States.

By virtue of the principle of equal rights and self-determination of
peoples, al peoples aways have the right, in full freedom, to determine,
when and as they wish, their internal and external political status, without
external interference, and to pursue as they wish their political, economic,
socia and cultural development. [Emphasis added.]

122 Aswill beseen, international |aw expectsthat theright to self-determination
will be exercised by peoples within the framework of existing sovereign states and
consistently with the maintenance of the territorial integrity of those states. Wherethis
isnot possible, in the exceptional circumstances discussed below, aright of secession

may arise.

(i) Defining "Peoples’

123 International law grants the right to self-determination to "peoples’.
Accordingly, accessto theright requiresthe threshold step of characterizing asapeople
the group seeking self-determination. However, as the right to self-determination has
developed by virtue of a combination of international agreements and conventions,
coupled with state practice, with little formal elaboration of the definition of "peoples’,
the result has been that the precise meaning of the term "people” remains somewhat

uncertain.


Prof. M. Arcari
Evidenziato


124

125

-70-

Itisclear that "apeople” may include only aportion of the population of an
existing state. The right to self-determination has developed largely as a human right,
and is generally used in documents that simultaneously contain references to "nation”
and "state”". Thejuxtaposition of these termsisindicative that the referenceto "people"
does not necessarily mean the entirety of astate's population. To restrict the definition
of the term to the population of existing states would render the granting of aright to
self-determination largely duplicative, given the parallel emphasis within the majority
of the source documents on the need to protect the territorial integrity of existing states,

and would frustrate its remedial purpose.

While much of the Quebec population certainly shares many of the
characteristics (such as a common language and culture) that would be considered in
determining whether a specific group is a "people”, as do other groups within Quebec
and/or Canada, it is not necessary to explore this legal characterization to resolve
Question 2 appropriately. Similarly, it is not necessary for the Court to determine
whether, should a Quebec people exist within the definition of public international law,
such a people encompasses the entirety of the provincial population or just a portion
thereof. Nor isit necessary to examine the position of the aboriginal population within
Quebec. Asthefollowing discussion of the scope of theright to self-determination will
make clear, whatever be the correct application of the definition of people(s) in this
context, their right of self-determination cannot in the present circumstances be said to

ground aright to unilateral secession.

(if) Scope of the Right to Self-determination
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The recognized sources of international law establish that the right to self-

determination of a people is normally fulfilled through internal self-determination -- a

people's pursuit of its political, economic, socia and cultural development within the
framework of an existing state. A right to external self-determination (whichinthiscase
potentially takestheform of the assertion of aright to unilateral secession) arisesinonly
the most extreme of cases and, even then, under carefully defined circumstances.
Externa self-determination can be defined as in the following statement from the

Declaration on Friendly Relations as

[tlhe establishment of a sovereign and independent State, the free
association or integration with an independent State or the emergence into
any other political statusfreely determined by a people constitute modes of
implementing the right of self-determination by that people. [Emphasis
added.]

The international law principle of self-determination has evolved within a
framework of respect for the territorial integrity of existing states. The various
international documents that support the existence of a people's right to self-
determination also contain parallel statements supportive of the conclusion that the
exercise of such aright must be sufficiently limited to prevent threats to an existing

state'sterritorial integrity or the stability of relations between sovereign states.

The Declaration on Friendly Relations, the Vienna Declaration and the
Declaration on the Occasion of the Fiftieth Anniversary of the United Nations are
specific. They state, immediately after affirming a peopl€'sright to determine political,

economic, social and cultural issues, that such rights are not to

be construed asauthorizing or encouraging any action that would dismember
or impair, totally or in part, the territoria integrity or political unity of
sovereign and i ndependent States conducting themsel vesin compliancewith
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the principle of equal rights and self-determination of peoples and thus
possessed of a Government representing the whole people belonging to the
territory without distinction. . .. [Emphasis added.]

Similarly, whilethe concluding document of the ViennaMeeting in 1989 of
the Conference on Security and Co-operationin Europe onthefollow-up to the Helsinki
Final Act again refers to peoples having the right to determine "their internal and
external political status' (emphasis added), that statement isimmediately followed by
express recognition that the participating states will at all times act, as stated in the
Helsinki Final Act, "in conformity with the purposes and principles of the Charter of the

United Nationsand with therel evant normsof international law, including thoserelating

to territoria integrity of States’ (emphasis added). Principle 5 of the concluding

document states that the participating states (including Canada):

.. . confirm their commitment strictly and effectively to observe the
principle of the territorial integrity of States. They will refrain from any
violation of this principle and thus from any action aimed by direct or
indirect means, in contravention of the purposes and principles of the
Charter of the United Nations, other obligations under international law or
the provisions of the [Helsinki] Final Act, at violating the territorial
integrity, political independence or the unity of a State. No actions or
situations in contravention of this principle will be recognized as legal by
the participating States. [Emphasis added.]

Accordingly, thereferencein the Helsinki Final Act to apeople determining itsexternal
political statusisinterpreted to mean the expression of apeople'sexternal political status
through the government of the existing state, save in the exceptiona circumstances
discussed below. Asnoted by Cassese, supra, at p. 287, given the history and textual
structureof thisdocument, itsreferenceto external self-determination simply meansthat
"no territorial or other change can be brought about by the central authorities of a State

that is contrary to the will of the whole people of that State".
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Whilethe International Covenant on Economic, Social and Cultural Rights
and the International Covenant on Civil and Political Rightsdo not specifically refer to
the protection of territorial integrity, they both define the ambit of the right to self-
determination in termsthat are normally attainable within the framework of an existing
state. Thereisno necessary incompatibility between the maintenance of the territorial
integrity of existing states, including Canada, and theright of a"people” to achieveafull
measure of self-determination. A state whose government represents the whole of the
people or peoples resident within its territory, on a basis of equality and without
discrimination, and respects the principles of self-determination in its own internal

arrangements, is entitled to the protection under international law of its territorial

integrity.

(iii) Colonia and Oppressed Peoples

Accordingly, the general state of international law with respect to the right
to self-determination is that the right operates within the overriding protection granted
to theterritorial integrity of "parent” states. However, asnoted by Cassese, supra, at p.
334, there are certain defined contexts within which the right to the self-determination
of peoples does allow that right to be exercised "externally”, which, in the context of

this Reference, would potentially mean secession:

... theright to external self-determination, which entails the possibility of
choosing (or restoring) independence, has only been bestowed upon two
classes of peoples (those under colonia rule or foreign occupation), based
upon the assumption that both classes make up entities that are inherently
distinct from the colonialist Power and the occupant Power and that their
'territorial integrity’, all but destroyed by the colonialist or occupying Power,
should be fully restored. . . .
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Theright of colonial peoplesto exercisetheir right to self-determination by
breaking away from the "imperial” power is now undisputed, but is irrelevant to this

Reference.

The other clear case where aright to external self-determination accruesis
where a people is subject to alien subjugation, domination or exploitation outside a
colonial context. This recognition finds its roots in the Declaration on Friendly

Relations:

Every State has the duty to promote, through joint and separate action,
realization of the principle of equal rightsand self-determination of peoples,
in accordance with the provisions of the Charter, and to render assistanceto
the United Nationsin carrying out the responsibilities entrusted to it by the
Charter regarding the implementation of the principle, in order:

(a) To promote friendly relations and co-operation among States; and

(b) To bring a speedy end to colonialism, having due regard to the
freely expressed will of the peoples concerned,;

and bearing in mind that subjection of peoples to alien subjugation,

domination and exploitation constitutes aviolation of the principle, aswell
asadenia of fundamental human rights, and is contrary to the Charter.

A number of commentators have further asserted that the right to self-
determination may ground a right to unilateral secession in a third circumstance.
Although this third circumstance has been described in several ways, the underlying
proposition is that, when a people is blocked from the meaningful exercise of its right
to self-determination internally, it isentitled, asalast resort, to exerciseit by secession.
The Vienna Declaration requirement that governments represent "the whole people
belonging to the territory without distinction of any kind" adds credenceto the assertion

that such a complete blockage may potentially give rise to aright of secession.
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Clearly, such acircumstance parallel sthe other two recognized situationsin
that the ability of a people to exercise its right to self-determination internally is
somehow being totally frustrated. While it remains unclear whether this third
proposition actually reflects an established international law standard, it is unnecessary
for present purposes to make that determination. Even assuming that the third
circumstanceissufficient to createaright to unilateral secession under international law,
the current Quebec context cannot be said to approach such athreshold. Asstated by the

amicus curiae, Addendum to the factum of the amicus curiae, at paras. 15-16:

[TRANSLATION] 15. The Quebec people is not the victim of attacks on its
physical existence or integrity, or of amassive violation of its fundamental
rights. The Quebec people is manifestly not, in the opinion of the amicus
curiae, an oppressed people.

16. For close to 40 of the last 50 years, the Prime Minister of Canada has
been a Quebecer. During this period, Quebecers have held from time to
time al the most important positions in the federal Cabinet. During the 8
years prior to June 1997, the Prime Minister and the Leader of the Official
Oppositioninthe House of Commonswere both Quebecers. At present, the
PrimeMinister of Canada, the Right Honourable Chief Justice and two other
members of the Court, the Chief of Staff of the Canadian Armed Forcesand
the Canadian ambassador to the United States, not to mention the Deputy
Secretary-General of the United Nations, are al Quebecers. The
international achievementsof Quebecersin most fields of human endeavour
aretoo numeroustolist. Sincethe dynamism of the Quebec peoplehasbeen
directed toward the business sector, it hasbeen clearly successful in Quebec,
the rest of Canada and abroad.

The population of Quebec cannot plausibly be said to be denied access to
government. Quebecers occupy prominent positions within the government of Canada.
Residents of the province freely make political choicesand pursue economic, social and
cultural development within Quebec, across Canada, and throughout the world. The
population of Quebec is equitably represented in legislative, executive and judicial
ingtitutions. In short, to reflect the phraseology of the international documents that

address the right to self-determination of peoples, Canada is a "sovereign and
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independent state conducting itself in compliance with the principle of equal rightsand
self-determination of peoplesand thus possessed of agovernment representing thewhole

people belonging to the territory without distinction”.

The continuing failure to reach agreement on amendments to the
Constitution, while a matter of concern, does not amount to a denial of self-
determination. In the absence of amendments to the Canadian Constitution, we must
look at the constitutional arrangementspresently in effect, and we cannot conclude under
current circumstances that those arrangements place Quebecers in a disadvantaged

position within the scope of the international law rule.

Insummary, theinternational law right to self-determination only generates,
at best, aright to external self-determination in situations of former colonies; where a
people is oppressed, as for example under foreign military occupation; or where a
definable group is denied meaningful access to government to pursue their political,
economic, social and cultural development. Inall threesituations, the peoplein question
are entitled to aright to external self-determination because they have been denied the
ability to exert internally their right to self-determination. Such exceptional
circumstances are manifestly inapplicable to Quebec under existing conditions.
Accordingly, neither the population of the province of Quebec, even if characterized in
terms of "people” or "peoples’, nor its representative institutions, the National
Assembly, thelegislature or government of Quebec, possess aright, under international

law, to secede unilaterally from Canada.

We would not wish to leave this aspect of our answer to Question 2 without
acknowledging the importance of the submissions made to us respecting the rights and

concerns of aboriginal peoples in the event of a unilateral secession, as well as the
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appropriate means of defining the boundaries of a seceding Quebec with particular
regard to the northern lands occupied largely by aborigina peoples. However, the
concern of aboriginal peoplesisprecipitated by the asserted right of Quebecto unilateral
secession. Inlight of our finding that thereis no such right applicable to the population
of Quebec, either under the Constitution of Canada or at international law, but that on
the contrary aclear democratic expression of support for secession would lead under the
Constitution to negotiations in which aboriginal interests would be taken into account,
it becomes unnecessary to explore further the concerns of the aboriginal peoplesinthis

Reference.

(2) Recognition of a Factual/Palitical Reality: the "Effectivity" Principle

Asstated, an argument advanced by the amicus curiae on this branch of the
Reference wasthat, whileinternational |aw may not ground apositiveright to unilateral
secession in the context of Quebec, international law equally doesnot prohibit secession
and, in fact, international recognition would be conferred on such apolitical reality if it
emerged, for example, viaeffective control of the territory of what is now the province

of Quebec.

It istrue that international law may well, depending on the circumstances,
adapt to recognize apolitical and/or factual reality, regardless of the legality of the steps
leadingtoitscreation. However, asmentioned at the outset, effectivity, assuch, doesnot
have any real applicability to Question 2, which asks whether a right to unilateral

Secession exists.



