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“supports the Nicaraguan democratic resistance in its efforts to
peacefully resolve the Nicaraguan conflict and to achieve the fulfill-
ment of the Government of Nicaragua’s solemn commitments to the
Nicaraguan people, the United States, and the Organization of
American States”.

From the transcripts of speeches and press conferences supplied to the
Court by Nicaragua, it is clear that the resolution of Congress expresses a
view shared by the President of the United States, who is constitutionally
responsible for the foreign policy of the United States.

171. The question whether the alleged violations by the Nicaraguan
Government of the 1979 Resolution of the Organization of American
States Meeting of Consultation, listed in paragraph 169, are relied on by
the United States Government as legal justifications of its conduct towards
Nicaragua, or merely as political arguments, will be examined later in the
present Judgment. It may however be observed that the resolution clearly
links United States support for the contras to the breaches of what the
United States regards as the “solemn commitments” of the Government of
Nicaragua.

* ok Kk kX%

172. The Court has now to turn its attention to the question of the law
applicable to the present dispute. In formulating its view on the signifi-
cance of the United States multilateral treaty reservation, the Court has
reached the conclusion that it must refrain from applying the multilateral
treaties invoked by Nicaragua in support of its claims, without prejudice
either to other treaties or to the other sources of law enumerated in Article
38 of the Statute. The first stage in its determination of the law actually to
be applied to this dispute is to ascertain the consequences of the exclusion
of the applicability of the multilateral treaties for the definition of the
content of the customary international law which remains applicable.

173. According to the United States, these consequences are extremely
wide-ranging. The United States has argued that :

“Just as Nicaragua’s claims allegedly based on ‘customary and
general international law’ cannot be determined without recourse to
the United Nations Charter as the principal source of that law, they
also cannot be determined without reference to the ‘particular inter-
national law’ established by multilateral conventions in force among
the parties.”

The United States contends that the only general and customary interna-
tional law on which Nicaragua can base its claims is that of the Charter : in
particular, the Court could not, it is said, consider the lawfulness of an
alleged use of armed force without referring to the “principal source of the
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relevant international law”, namely, Article 2, paragraph 4, of the United
Nations Charter. In brief, in a more general sense “the provisions of the
United Nations Charter relevant here subsume and supervene related
principles of customary and general international law”. The United States
concludes that “since the multilateral treaty reservation bars adjudication
of claims based on those treaties, it bars all of Nicaragua’s claims™. Thus
the effect of the reservation in question is not, it is said, merely to prevent
the Court from deciding upon Nicaragua’s claims by applying the multi-
lateral treaties in question ; it further prevents it from applying in its
decision any rule of customary international law the content of which is
also the subject of a provision in those multilateral treaties.

174. In its Judgment of 26 November 1984, the Court has already
commented briefly on this line of argument. Contrary to the views
advanced by the United States, it affirmed that it

“cannot dismiss the claims of Nicaragua under principles of custo-
mary and general international law, simply because such principles
have been enshrined in the texts of the conventions relied upon by
Nicaragua. The fact that the above-mentioned principles, recognized
as such, have been codified or embodied in multilateral conventions
does not mean that they cease to exist and to apply as principles of
customary law, even as regards countries that are parties to such
conventions. Principles such as those of the non-use of force, non-
intervention, respect for the independence and territorial integrity of
States, and the freedom of navigation, continue to be binding as part
of customary international law, despite the operation of provisions of
conventional law in which they have been incorporated.” (I.C.J.
Reports 1984, p. 424, para. 73.)

Now that the Court has reached the stage of a decision on the merits, it
must develop and refine upon these initial remarks. The Court would
observe that, according to the United States argument, it should refrain
from applying the rules of customary international law because they have
been “subsumed” and “supervened” by those of international treaty law,
and especially those of the United Nations Charter. Thus the United States
apparently takes the view that the existence of principles in the United
Nations Charter precludes the possibility that similar rules might exist
independently in customary international law, either because existing
customary rules had been incorporated into the Charter, or because the
Charter influenced the later adoption of customary rules with a corre-
sponding content.

175. The Court does not consider that, in the areas of law relevant to the
present dispute, it can be claimed that all the customary rules which may be
invoked have a content exactly identical to that of the rules contained in
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the treaties which cannot be applied by virtue of the United States reser-
vation. On a number of points, the areas governed by the two sources of
law do not exactly overlap, and the substantive rules in which they are
framed are not identical in content. But in addition, even if a treaty norm
and a customary norm relevant to the present dispute were to have exactly
the same content, this would not be a reason for the Court to take the view
that the operation of the treaty process must necessarily deprive the cus-
tomary norm of its separate applicability. Nor can the multilateral treaty
reservation be interpreted as meaning that, once applicable to a given
dispute, it would exclude the application of any rule of customary inter-
national law the content of which was the same as, or analogous to, that of
the treaty-law rule which had caused the reservation to become effec-
tive.

176. As regards the suggestion that the areas covered by the two sources
of law are identical, the Court observes that the United Nations Charter,
the convention to which most of the United States argument is directed, by
no means covers the whole area of the regulation of the use of force in
international relations. On one essential point, this treaty itself refers to
pre-existing customary international law ; this reference to customary law
is contained in the actual text of Article 51, which mentions the “inherent
right” (in the French text the “droit naturel”) of individual or collective
self-defence, which “nothing in the present Charter shall impair” and
which applies in the event of an armed attack. The Court therefore finds
that Article 51 of the Charter is only meaningful on the basis that there is a
“natural” or “inherent” right of self-defence, and it is hard to see how this
can be other than of a customary nature, even if its present content has
been confirmed and influenced by the Charter. Moreover the Charter,
having itself recognized the existence of this right, does not go on to
regulate directly all aspects of its content. For example, it does not contain
any specific rule whereby self-defence would warrant only measures which
are proportional to the armed attack and necessary to respond to it, a rule
well established in customary international law. Moreover, a definition of
the “armed attack” which, if found to exist, authorizes the exercise of the
“inherent right” of self-defence, is not provided in the Charter, and is not
part of treaty law. It cannot therefore be held that Article 51 is a provision
which “subsumes and supervenes” customary international law. It rather
demonstrates that in the field in question, the importance of which for the
present dispute need hardly be stressed, customary international law con-
tinues to exist alongside treaty law. The areas governed by the two sources
of law thus do not overlap exactly, and the rules do not have the same
content. This could also be demonstrated for other subjects, in particular
for the principle of non-intervention.

177. But as observed above (paragraph 175), even if the customary
norm and the treaty norm were to have exactly the same content, this
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would not be a reason for the Court to hold that the incorporation of the
customary norm into treaty-law must deprive the customary norm of its
applicability as distinct from that of the treaty norm. The existence of
identical rules in international treaty law and customary law has been
clearly recognized by the Court in the North Sea Continental Shelf cases. To
a large extent, those cases turned on the question whether a rule enshrined
in a treaty also existed as a customary rule, either because the treaty had
merely codified the custom, or caused it to “crystallize”, or because it had
influenced its subsequent adoption. The Court found that this identity of
contentin treaty law and in customary international law did not exist in the
case of the rule invoked, which appeared in one article of the treaty, but did
not suggest that such identity was debarred as a matter of principle : on the
contrary, it considered it to be clear that certain other articles of the treaty
in question “were . . . regarded as reflecting, or as crystallizing, received or
at least emergent rules of customary international law” (I.C.J. Reports
1969, p. 39, para. 63). More generally, there are no grounds for holding that
when customary international law is comprised of rules identical to those
of treaty law, the latter “supervenes” the former, so that the customary
international law has no further existence of its own.

178. There are a number of reasons for considering that, even if two
norms belonging to two sources of international law appear identical in
content, and even if the States in question are bound by these rules both on
the level of treaty-law and on that of customary international law, these
norms retain a separate existence. This is so from the standpoint of their
applicability. In a legal dispute affecting two States, one of them may argue
that the applicability of a treaty rule to its own conduct depends on the
other State’s conduct in respect of the application of other rules, on other
subjects, also included in the same treaty. For example, if a State exercises
its right to terminate or suspend the operation of a treaty on the ground of
the violation by the other party of a “provision essential to the accom-
plishment of the object or purpose of the treaty” (in the words of Art. 60,
para. 3 (b), of the Vienna Convention on the Law of Treaties), it is
exempted, vis-a-vis the other State, from a rule of treaty-law because of the
breach by that other State of a different rule of treaty-law. But if the two
rules in question also exist as rules of customary international law, the
failure of the one State to apply the one rule does not justify the other State
in declining to apply the other rule. Rules which are identical in treaty law
and in customary international law are also distinguishable by reference to
the methods of interpretation and application. A State may accept a rule
contained in a treaty not simply because it favours the application of the
rule itself, but also because the treaty establishes what that State regards as
desirable institutions or mechanisms to ensure implementation of the rule.
Thus, if that rule parallels a rule of customary international law, two rules
of the same content are subject to separate treatment as regards the organs
competent to verify their implementation, depending on whether they are
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customary rules or treaty rules. The present dispute illustrates this
point.

179. It will therefore be clear that customary international law con-
tinues to exist and to apply, separately from international treaty law, even
where the two categories of law have an identical content. Consequently, in
ascertaining the content of the customary international law applicable to
the present dispute, the Court must satisfy itself that the Parties are bound
by the customary rules in question ; but the Court is in no way bound to
uphold these rules only in so far as they differ from the treaty rules which it
is prevented by the United States reservation from applying in the present
dispute.

180. The United States however presented a further argument, during
the proceedings devoted to the question of jurisdiction and admissibility,
in support of its contention that the multilateral treaty reservation debars
the Court from considering the Nicaraguan claims based on customary
international law. The United States observed that the multilateral treaties
in question contain legal standards specifically agreed between the Parties
to govern their mutual rights and obligations, and that the conduct of the
Parties will continue to be governed by these treaties, irrespective of what
the Court may decide on the customary law issue, because of the principle
of pacta sunt servanda. Accordingly, in the contention of the United States,
the Court cannot properly adjudicate the mutual rights and obligations of
the two States when reference to their treaty rights and obligations is
barred ; the Court would be adjudicating those rights and obligations by
standards other than those to which the Parties have agreed to conduct
themselves in their actual international relations.

181. The question raised by this argument is whether the provisions of
the multilateral treaties in question, particularly the United Nations Char-
ter, diverge from the relevant rules of customary international law to such
an extent that a judgment of the Court as to the rights and obligations of
the parties under customary law, disregarding the content of the multila-
teral treaties binding on the parties, would be a wholly academic exercise,
and not “susceptible of any compliance or execution whatever” (Northern
Cameroons, 1.C.J. Reports 1963, p. 37). The Court does not consider that
this is the case. As already noted, on the question of the use of force, the
United States itself argues for a complete identity of the relevant rules of
customary international law with the provisions of the Charter. The Court
has not accepted this extreme contention, having found that on a number
of points the areas governed by the two sources of law do not exactly
overlap, and the substantive rules in which they are framed are not iden-
tical in content (paragraph 174 above). However, so far from having
constituted a marked departure from a customary international law which
still exists unmodified, the Charter gave expression in this field to prin-
ciples already present in customary international law, and that law has in
the subsequent four decades developed under the influence of the Charter,
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to such an extent that a number of rules contained in the Charter have
acquired a status independent of it. The essential consideration is that both
the Charter and the customary international law flow from a common
fundamental principle outlawing the use of force in international relations.
The differences which may exist between the specific content of each are
not, in the Court’s view, such as to cause a judgment confined to the field of
customary international law to be ineffective or inappropriate, or a judg-
ment not susceptible of compliance or execution.

182. The Court concludes that it should exercise the jurisdiction con-
ferred upon it by the United States declaration of acceptance under Article
36, paragraph 2, of the Statute, to determine the claims of Nicaragua based
upon customary international law notwithstanding the exclusion from its
jurisdiction of disputes “arising under” the United Nations and Organi-
zation of American States Charters.

183. In view of this conclusion, the Court has next to consider what are
the rules of customary international law applicable to the present dispute.
For this purpose, it has to direct its attention to the practice and opinio juris
of States ; as the Court recently observed,

“It is of course axiomatic that the material of customary interna-
tional law is to be looked for primarily in the actual practice and opinio
Jjuris of States, even though multilateral conventions may have an
important role to play in recording and defining rules deriving from
custom, or indeed in developing them.” (Continental Shelf (Libyan
Arab Jamahiriya/ Malta), 1.C.J. Reports 1985, pp. 29-30, para. 27.)

In this respect the Court must not lose sight of the Charter of the United
Nations and that of the Organization of American States, notwithstanding
the operation of the multilateral treaty reservation. Although the Court has
no jurisdiction to determine whether the conduct of the United States
constitutes a breach of those conventions, it can and must take them into
account in ascertaining the content of the customary international law
which the United States 1s also alleged to have infringed.

184. The Court notes that there is in fact evidence, to be examined
below, of a considerable degree of agreement between the Parties as to the
content of the customary international law relating to the non-use of force
and non-intervention. This concurrence of their views does not however
dispense the Court from having itself to ascertain what rules of customary
international law are applicable. The mere fact that States declare their
recognition of certain rules is not sufficient for the Court to consider these
as being part of customary international law, and as applicable as such to
those States. Bound as it is by Article 38 of its Statute to apply, inter alia,
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international custom “as evidence of a general practice accepted as law”,
the Court may not disregard the essential role played by general practice.
Where two States agree to incorporate a particular rule in a treaty, their
agreement suffices to make that rule a legal one, binding upon them ; but
in the field of customary international law, the shared view of the Parties as
to the content of what they regard as the rule is not enough. The Court must
satisfy itself that the existence of the rule in the opinio juris of States is
confirmed by practice.

185. In the present dispute, the Court, while exercising its jurisdiction
only in respect of the application of the customary rules of non-use of force
and non-intervention, cannot disregard the fact that the Parties are bound
by these rules as a matter of treaty law and of customary international law.
Furthermore, in the present case, apart from the treaty commitments
binding the Parties to the rules in question, there are vartous instances of
their having expressed recognition of the validity thereof as customary
international law in other ways. It is therefore in the light of this “sub-
jective element” — the expression used by the Court in its 1969 Judgment in
the North Sea Continental Shelf cases (I.C.J. Reports 1969, p. 44) — that the
Court has to appraise the relevant practice.

186. It is not to be expected that in the practice of States the application
of the rules in question should have been perfect, in the sense that States
should have refrained, with complete consistency, from the use of force or
from intervention in each other’s internal affairs. The Court does not
consider that, for a rule to be established as customary, the corresponding
practice must be in absolutely rigorous conformity with the rule. In order
to deduce the existence of customary rules, the Court deems it sufficient
that the conduct of States should, in general, be consistent with such rules,
and that instances of State conduct inconsistent with a given rule should
generally have been treated as breaches of that rule, not as indications of
the recognition of a new rule. If a State acts in a way prima facie incom-
patible with a recognized rule, but defends its conduct by appealing to
exceptions or justifications contained within the rule itself, then whether or
not the State’s conduct is in fact justifiable on that basis, the significance of
that attitude is to confirm rather than to weaken the rule.

* *

187. The Court must therefore determine, first, the substance of the
customary rules relating to the use of force in international relations,
applicable to the dispute submitted to it. The United States has argued
that, on this crucial question of the lawfulness of the use of force in
inter-State relations, the rules of general and customary international law,
and those of the United Nations Charter, are in fact identical. In its view
this identity is so complete that, as explained above (paragraph 173), it
constitutes an argument to prevent the Court from applying this custo-
mary law, because it is indistinguishable from the multilateral treaty law
which it may not apply. In its Counter-Memorial on jurisdiction and
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admissibility the United States asserts that “Article 2 (4) of the Charter is
customary and general international law”. It quotes with approval an
observation by the International Law Commission to the effect that

“the great majority of international lawyers today unhesitatingly hold
that Article 2, paragraph 4, together with other provisions of the
Charter, authoritatively declares the modern customary law regarding
the threat or use of force” (ILC Yearbook, 1966, Vol. 11, p. 247).

The United States points out that Nicaragua has endorsed this view, since
one of its counsel asserted that “indeed it is generally considered by
publicists that Article 2, paragraph 4, of the United Nations Charter is in
this respect an embodiment of existing general principles of international
law”. And the United States concludes :

“In sum. the provisions of Article 2 (4) with respect to the lawful-
ness of the use of force are ‘modern customary law’ (International
Law Commission, loc. cit.) and the ‘embodiment of general principles
of international law’ (counsel for Nicaragua, Hearing of 25 April
1984, morning, /loc. cit.). There is no other ‘customary and general
international faw’ on which Nicaragua can rest its claims.”

“It is, in short, inconceivable that this Court could consider the
lawfulness of an alleged use of armed force without referring to the
principal source of the relevant international law — Article 2 (4) of the
United Nations Charter.”

Asfor Nicaragua, the only noteworthy shade of difference in its view lies in
Nicaragua’s belief that

“in certain cases the rule of customary law will not necessarily be
identical in content and mode of application to the conventional
rule”.

188. The Court thus finds that both Parties take the view that the
principles as to the use of force incorporated in the United Nations Charter
correspond, in essentials, to those found in customary international law.
The Parties thus both take the view that the fundamental principle in this
area is expressed in the terms employed in Article 2, paragraph 4, of the
United Nations Charter. They therefore accept a treaty-law obligation to
refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any State, or in
any other manner inconsistent with the purposes of the United Nations.
The Court has however to be satisfied that there exists in customary
international law an opinio juris as to the binding character of such
abstention. This opinio juris may, though with all due caution, be deduced
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from, inter alia, the attitude of the Parties and the attitude of States
towards certain General Assembly resolutions, and particularly resolution
2625 (XXV) entitled “Declaration on Principles of International Law
concerning Friendly Relations and Co-operation among States in accor-
dance with the Charter of the United Nations”. The effect of consent to the
text of such resolutions cannot be understood as merely that of a “reiter-
ation or elucidation” of the treaty commitment undertaken in the Charter.
On the contrary, it may be understood as an acceptance of the validity of
the rule or set of rules declared by the resolution by themselves. The
principle of non-use of force, for example, may thus be regarded as a
principle of customary international law, not as such conditioned by
provisions relating to collective security, or to the facilities or armed
contingents to be provided under Article 43 of the Charter. It would
therefore seem apparent that the attitude referred to expresses an opinio
Juris respecting such rule (or set of rules), to be thenceforth treated sep-
arately from the provisions, especially those of an institutional kind, to
which it is subject on the treaty-law plane of the Charter.

189. As regards the United States in particular, the weight of an expres-
sion of opinio juris can similarly be attached to its support of the resolution
of the Sixth International Conference of American States condemning
aggression (18 February 1928) and ratification of the Montevideo Con-
vention on Rights and Duties of States (26 December 1933), Article 11 of
which imposes the obligation not to recognize territorial acquisitions or
special advantages which have been obtained by force. Also significant is
United States acceptance of the principle of the prohibition of the use of
force which is contained in the declaration on principles governing the
mutual relations of States participating in the Conference on Security and
Co-operation in Europe (Helsinki, 1 August 1975), whereby the partici-
pating States undertake to “refrain in their mutual relations, as well as in
their international relations in general,” (emphasis added) from the threat or
use of force. Acceptance of a text in these terms confirms the existence of
an opinio juris of the participating States prohibiting the use of force in
international relations.

190. A further confirmation of the validity as customary international
law of the principle of the prohibition of the use of force expressed in
Article 2, paragraph 4, of the Charter of the United Nations may be found
in the fact that it is frequently referred to in statements by State repre-
sentatives as being not only a principle of customary international law but
also a fundamental or cardinal principle of such law. The International
Law Commission, in the course of its work on the codification of the law of
treaties, expressed the view that “the law of the Charter concerning the
prohibition of the use of force in itself constitutes a conspicuous example
of arule in international law having the character of jus cogens” (paragraph
(1) of the commentary of the Commission to Article 50 of its draft Articles
on the Law of Treaties, /LC Yearbook, 1966-11, p. 247). Nicaragua in its
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Memorial on the Merits submitted in the present case states that the
principle prohibiting the use of force embodied in Article 2, paragraph 4, of
the Charter of the United Nations “has come to be recognized as jus
cogens”. The United States, in its Counter-Memorial on the questions of
jurisdiction and admissibility, found it material to quote the views of
scholars that this principle is a “universal norm”, a “universal interna-
tional law™, a “universally recognized principle of international law”, and
a “principle of jus cogens”.

191. Asregards certain particular aspects of the principle in question, it
will be necessary to distinguish the most grave forms of the use of force
(those constituting an armed attack) from other less grave forms. In
determining the legal rule which applies to these latter forms, the Court can
again draw on the formulations contained in the Declaration on Principles
of International Law concerning Friendly Relations and Co-operation
among States in accordance with the Charter of the United Nations
(General Assembly resolution 2625 (XXV), referred to above). As already
observed, the adoption by States of this text affords an indication of their
opinio juris as to customary international law on the question. Alongside
certain descriptions which may refer to aggression, this text includes others
which refer only to less grave forms of the use of force. In particular,
according to this resolution :

“Every State has the duty to refrain from the threat or use of force to
violate the existing international boundaries of another State or as a
means of solving international disputes, including territorial disputes
and problems concerning frontiers of States.

States have a duty to refrain from acts of reprisal involving the use
of force.

Every State has the duty to refrain from any forcible action which
deprives peoples referred to in the elaboration of the principle of

equal rights and self-determination of that right to self-determination
and freedom and independence.

Every State has the duty to refrain from organizing or encouraging
the organization of irregular forces or armed bands, including mer-
cenaries, for incursion into the territory of another State.

Every State has the duty to refrain from organizing, instigating,
assisting or participating in acts of civil strife or terrorist acts in
another State or acquiescing in organized activities within its territory
directed towards the commission of such acts, when the acts referred
to in the present paragraph involve a threat or use of force.”
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192. Moreover, in the part of this same resolution devoted to the prin-
ciple of non-intervention in matters within the national jurisdiction of
States, a very similar rule is found :

“Also, no State shall organize, assist, foment, finance, incite or
tolerate subversive, terrorist or armed activities directed towards the
violent overthrow of the régime of another State, or interfere in civil
strife in another State.”

In the context of the inter-American system, this approach can be traced
back at least to 1928 (Convention on the Rights and Duties of States in the
Event of Civil Strife, Art. 1 (1)) ; it was confirmed by resolution 78 adopted
by the General Assembly of the Organization of American States on
21 April 1972. The operative part of this resolution reads as follows :

“The General Assembly Resolves :

1. To reiterate solemnly the need for the member states of the
Organization to observe strictly the principles of nonintervention and
self-determination of peoples as a means of ensuring peaceful coex-
istence among them and to refrain from committing any direct or
indirect act that might constitute a violation of those principles.

2. Toreaffirm the obligation of those states to refrain from applying
economic, political, or any other type of measures to coerce another
state and obtain from it advantages of any kind.

3. Similarly, to reaffirm the obligation of these states to refrain from
organizing, supporting, promoting, financing, instigating, or tolera-
ting subversive, terrorist, or armed activities against another state and
from intervening in a civil war in another state or in its internal
struggles.”

193. The general rule prohibiting force allows for certain exceptions. In
view of the arguments advanced by the United States to justify the acts of
which it is accused by Nicaragua, the Court must express a view on the
content of the right of self-defence, and more particularly the right of
collective self-defence. First, with regard to the existence of this right, it
notes that in the language of Article 51 of the United Nations Charter, the
inherent right (or “droit naturel””) which any State possesses in the event of
an armed attack, covers both collective and individual self-defence. Thus,
the Charter itself testifies to the existence of the right of collective self-
defence in customary international law. Moreover, just as the wording of
certain General Assembly declarations adopted by States demonstrates
their recognition of the principle of the prohibition of force as definitely a
matter of customary international law, some of the wording in those
declarations operates similarly in respect of the right of self-defence (both
collective and individual). Thus, in the declaration quoted above on the
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Principles of International Law concerning Friendly Relations and Co-
operation among States in accordance with the Charter of the United
Nations, the reference to the prohibition of force is followed by a para-
graph stating that :

“nothing in the foregoing paragraphs shall be construed as enlarging
or diminishing in any way the scope of the provisions of the Charter
concerning cases in which the use of force is lawful”.

This resolution demonstrates that the States represented in the General
Assembly regard the exception to the prohibition of force constituted by
the right of individual or collective self-defence as already a matter of
customary international law.

194. With regard to the characteristics governing the right of self-
defence, since the Parties consider the existence of this right to be estab-
lished as a matter of customary international law, they have concentrated
on the conditions governing its use. In view of the circumstances in which
the dispute has arisen, reliance is placed by the Parties only on the right of
self-defence in the case of an armed attack which has already occurred, and
the issue of the lawfulness of a response to the imminent threat of armed
attack has not been raised. Accordingly the Court expresses no view on
that issue. The Parties also agree in holding that whether the response to
the attack is lawful depends on observance of the criteria of the necessity
and the proportionality of the measures taken in self-defence. Since the
existence of the right of collective self-defence is established in customary
international law, the Court must define the specific conditions which may
have to be met for its exercise, in addition to the conditions of necessity and
proportionality to which the Parties have referred.

195. In the case of individual self-defence, the exercise of this right is
subject to the State concerned having been the victim of an armed attack.
Reliance on collective self-defence of course does not remove the need for
this. There appears now to be general agreement on the nature of the acts
which can be treated as constituting armed attacks. In particular, it may be
considered to be agreed that an armed attack must be understood as
including not merely action by regular armed forces across an interna-
tional border, but also “the sending by or on behalf of a State of armed
bands, groups, irregulars or mercenaries, which carry out acts of armed
force against another State of such gravity as to amount to” (inter alia) an
actual armed attack conducted by regular forces, “or its substantial
involvement therein”. This description, contained in Article 3, paragraph
(g), of the Definition of Aggression annexed to General Assembly reso-
lution 3314 (XXIX), may be taken to reflect customary international law.
The Court sees no reason to deny that, in customary law, the prohibition of
armed attacks may apply to the sending by a State of armed bands to the
territory of another State, if such an operation, because of its scale and
effects, would have been classified as an armed attack rather than as a mere
frontier incident had it been carried out by regular armed forces. But the
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Court does not believe that the concept of “armed attack” includes not
only acts by armed bands where such acts occur on a significant scale but
also assistance to rebels in the form of the provision of weapons or lo-
gistical or other support. Such assistance may be regarded as a threat or use
of force, or amount to intervention in the internal or external affairs of
other States. It is also clear that it is the State which is the victim of an
armed attack which must form and declare the view that it has been so
attacked. There is no rule in customary international law permitting
another State to exercise the right of collective self-defence on the basis of
its own assessment of the situation. Where collective self-defence is
invoked, it is to be expected that the State for whose benefit this right is
used will have declared itself to be the victim of an armed attack.

196. The question remains whether the lawfulness of the use of collec-
tive self-defence by the third State for the benefit of the attacked State also
depends on a request addressed by that State to the third State. A provision
of the Charter of the Organization of American States is here in point : and
while the Court has no jurisdiction to consider that instrument as appli-
cable to the dispute, it may examine it to ascertain what light it throws on
the content of customary international law. The Court notes that the
Organization of American States Charter includes, in Article 3 (f), the
principle that : “an act of aggression against one American State is an act
of aggression against all the other American States” and a provision in
Article 27 that :

“Every act of aggression by a State against the territorial integrity
or the inviolability of the territory or against the sovereignty or
political independence of an American State shall be considered an
act of aggression against the other American States.”

197. Furthermore, by Article 3, paragraph 1, of the Inter-American
Treaty of Reciprocal Assistance, signed at Rio de Janeiro on 2 September
1947, the High-Contracting Parties

“agree that an armed attack by any State against an American State
shall be considered as an attack against all the American States and,
consequently, each one of the said Contracting Parties undertakes to
assist in meeting the attack in the exercise of the inherent right of
individual or collective self-defence recognized by Article 51 of the
Charter of the United Nations” ;

and under paragraph 2 of that Article,

“On the request of the State or States directly attacked and until the
decision of the Organ of Consultation of the Inter-American System,
each one of the Contracting Parties may determine the immediate
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measures which it may individually take in fulfilment of the obliga-
tion contained in the preceding paragraph and in accordance with the
principle of continental solidarity.”

(The 1947 Rio Treaty was modified by the 1975 Protocol of San José, Costa
Rica, but that Protocol is not yet in force.)

198. The Court observes that the Treaty of Rio de Janeiro provides that
measures of collective self-defence taken by each State are decided “on the
request of the State or States directly attacked”. It is significant that this
requirement of a request on the part of the attacked State appears in the
treaty particularly devoted to these matters of mutual assistance ; it is not
found in the more general text (the Charter of the Organization of Ameri-
can States), but Article 28 of that Charter provides for the application of
the measures and procedures laid down in “the special treaties on the
subject”.

199. At all events, the Court finds that in customary international law,
whether of a general kind or that particular to the inter-American legal
system, there is no rule permitting the exercise of collective self-defence in
the absence of a request by the State which regards itself as the victim of an
armed attack. The Court concludes that the requirement of a request by the
State which is the victim of the alleged attack is additional to the require-
ment that such a State should have declared itself to have been attacked.

200. At this point, the Court may consider whether in customary inter-
national law there is any requirement corresponding to that found in the
treaty law of the United Nations Charter, by which the State claiming to
use the right of individual or collective self-defence must report to an
international body, empowered to determine the conformity with inter-
national law of the measures which the State is seeking to justify on that
basis. Thus Article 51 of the United Nations Charter requires that mea-
sures taken by States in exercise of this right of self-defence must be
“immediately reported” to the Security Council. As the Court has observed
above (paragraphs 178 and 188), a principle enshrined in a treaty, if
reflected in customary international law, may well be so unencumbered
with the conditions and modalities surrounding it in the treaty. Whatever
influence the Charter may have had on customary international law in
these matters, it is clear that in customary international law it is not a
condition of the lawfulness of the use of force in self-defence that a
procedure so closely dependent on the content of a treaty commitment and
of the institutions established by it, should have been followed. On the
other hand, if self-defence is advanced as a justification for measures which
would otherwise be in breach both of the principle of customary interna-
tional law and of that contained in the Charter, it is to be expected that the
conditions of the Charter should be respected. Thus for the purpose of
enquiry into the customary law position, the absence of a report may be
one of the factors indicating whether the State in question was itself
convinced that it was acting in self-defence.
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